Gunns v Marr & Ors - Supreme Court of Victoria

STRIKE OUT HEARING – MARCH 2006
In December 2004, Gunns Ltd, Australia’s largest export woodchipper, commenced civil proceedings in the Victorian Supreme Court against 20 individuals and organisations.  Gunns are claiming damages for media statements by defendants, so-called unlawful lobbying of shareholders and customers and disruption of its logging operations.

Versions 1 (‘V1’) and 2 (‘V2’) of the statement of claim were struck out by Justice Bongiorno on 18 July 2005.  Version 3 (‘V3’) was received in August 2005.  In November 2005 all defendants notified the court of their intention to apply to strike out V3.

The strike out hearing took place on 9,10 and 14 March in the Victorian Supreme Court, Melbourne.  Prior to the hearing the court received written submissions from all defendants.  The plaintiffs produced a response to these submissions.  The defendants were then able to lodge a reply to the plaintiffs’ response.
The strike out hearing took place in Court 13 of the Victorian Supreme Court in Melbourne.  This courtroom is upstairs in the court complex.  It is a long and large space with a towering ceiling and large chandelier.  The judge sits on one side of the room behind wooden paneling, a metre and a half above the rest of the court.  In front of the judge at floor level is his associate (assistant).  Facing the judge are the barristers and solicitors.  The small amount of public seating is occupied by interested observers (two men in suits presumably from Gunns and defendant supporters) and media (including Gavin Lower of the Mercury and Peter Gregory of the Age).

THE ARGUMENTS FOR THE DEFENDANTS (IN BRIEF)
The arguments common to all defendants were put by Julian Burnside QC.  In short these arguments were:

· V3 does not comply with the prior judgment of the Bongiorno J.  Leave to plead a new version of the statement of claim was conditional upon it being drawn without reference to V1 and V2, however, almost 90% of V3 is identical or very similar to V1 and V2.

· The pleading of agency does not comply with the rules of pleading in that it does not state facts necessary to make out the allegation and is prolix.
· The pleading of knowledge does not comply with the rules in that insufficient particulars are provided.

· The pleading is embarrassing in that it is:

· extremely lengthy because it adopts a discursive narrative approach;

· inadequately particularized, so that essential elements of the matters alleged remain vague;

· speculative and fishing in crucial areas.  Request for particulars on those crucial areas have been refused or evaded;

· contains formulaic allegations of agency 
· contains the inadequate pleas in respect of knowledge 
· The Campaign Against Gunns pleading will prejudice or embarrass a fair trial because it brings together disparate allegations which ought be tried separately.  
· The pleading ought to be struck out under Rule 9.04 which permits the court to exclude a claim where any joinder of claims or parties may embarrass a fair trial.

THE HIGHLIGHTS

Set out below are some of the main points made by the barristers.  The references are to the transcript.  

The strike out hearing began with Justice Bongiorno asking Gunns' barrister, Stephen Howells, “how you say the case is now being put”.  The judge pressed Mr Howells on the length of the statement of claim and the time it could take at trial.  He asked if it might take a year or 18 months to which Howells responded “no nothing like it…”.  The judge commented during this exchange that he had never seen or heard of a statement of claim with 720 paragraphs.  Howells response was that there were, “frequently”.

Julian Burnside QC began by putting the arguments common to all defendants.  He emphasised the enormity of the trial (if there ever was one) and the fairness of such a trial to defendants.  He used a number of examples to illustrate that some defendants who, even on the facts Gunns allege, had minor roles or small damages claims against them, will be subjected to the whole trial.  Some of his speech is extracted at the bottom of this summary.  

Mr Burnside argued V3 has deep structural problems.  Firstly, the litigation will be as slow as the slowest defendant.  He said, “it will be slowed down by the legitimate concerns of each defendant legitimately protecting their own position.  Secondly, he said that the lumping together of all the actions doesn’t add to the claim (and is not a function of the type of allegations made in V3) but makes the matter a lot more complex.  He illustrated this point with the 12th defendant’s situation in relation to the “Triabunna 03 Action: 

“MR BURNSIDE:  The 12th defendant is Ms Helen Gee.  So over an allegation that somehow the activities in which she was said to be engaged caused the loss of $15,000 or some such to the plaintiff.  She is liable to be exposed to litigation which, on a conservative estimate, will probably take years to get to trial and we should have thought a year or so at trial.  That with respect is insane.  It's just not capable of rational justification.”(Transcript pg 27 ln 14 – 21)
Mr Burnside illustrated the potential length of the trial by comparing it to the Otways/CFMEU case.  He pointed out that the case involved 5 days of alleged activities and that the trial lasted for 60 days.  This led to the following exchange in court:  

HIS HONOUR:  I know this is probably terribly unscientific but if you said that the CFMEU case was sort of equivalent to each one of the individual actions in this case, you've got one, two, three, four, five, six, seven, eight - - -

MR BURNSIDE:  Six hundred days.

HIS HONOUR:  - - - eight odd, you'd - I mean you are looking at horrendous - - -

MR BURNSIDE:  Yes.

HIS HONOUR:  Six hundred court days is about three years.

(Transcript ln 23 – ln 31 pg 34)

David Beach SC attempted to demonstrate the circularity of parts of V3 and the further and better particulars to it.  He used an example to show that when you try and work out exactly what the allegations are you can begin at a paragraph of V3, go to the further and better and particulars provided, be referenced around in the particulars and ultimately be referred back to the same paragraph of the statement of claim that you began at.  In other words you never get an answer and end up back where you started.

Phillip Bornstein compared this case to a situation where tobacco companies could sue medical associations, the Anti-Cancer Council and others for criticising their product and discouraging people from buying it.  He said it appeared there was an “unstated assumption” in V3, which was that “any form of protest against the activities of the first plaintiff is unlawful” (see transcript pg 83 ln 16 – pg 85 ln 9).

Michael Gronow argued that if the plaintiffs want to allege there were meetings at which people conspired they are obliged (under the court rules) to provide detail of those meetings.  He also made the point that if the plaintiffs do not detail the scope of the conspiracy (what the plan encompassed) it becomes impossible to determine whether any particular act was part of that conspiracy.  V3 does not set out in detail the scope of the conspiracy.  Similarly, he argued that if Gunns allege a defendant was an agent for an organization they must say what the scope of the agency was.  This is necessary to determine whether any particular alleged act was done within the bounds of the authority given to the person by the organization.

Laurence Maher emphasised his clients (Senator Bob Brown and Ms Peg Putt MHA) are alleged to have engaged predominately in communicative type behaviour (as opposed to physical acts).  This led to the following exchange about politicians: 

MR MAHER: 
. . . Two of whom our clients, Your Honour, are politicians, one in the Federal Parliament and one in the Tasmanian Parliament….
HIS HONOUR:  By the look of it, it seems to be an allegation of tort arising out of being a politician.  That might be a good idea.(Transcript Pg 114 ln 21 – 30)
Maher also submitted the case was a fishing expedition along these lines:

MR MAHER:…Your Honour would be justified in concluding that, and I'm confining my submission to my two clients, that this is a deliberate attempt to manufacture a case or fabricate a case as it goes along.  Fabricate in the sense of fish for information to enable something to be erected on this very shaky foundation or in the hope that something at the discovery stage - - -

HIS HONOUR:  Will turn up.  In the hope that something will turn up.

MR MAHER:  In the hope that something will (indistinct) turn up.  We only find out Your Honour I'll finish on this note.  Even when we press them and say well what media releases that we issued we have to bring them to this stage, almost, well more than a year down the track to get that bit of information and it amounts to absolutely nothing.(Transcript Pg 117 ln 27 – pg 118 ln 11)

Mr Maher attempted to paint a picture of the case against Senator Bob Brown and Ms Peg Putt MHA being based on very little by way of concrete allegation, he concluded:

MR MAHER:Your Honour can say that the case against both Senator Brown and Ms Putt and even more so in Ms Putt's case in the sense that it's even more gossamer thin, is manifestly hopeless, there's just nothing in there. (Transcript Pg 132 ln 22 – ln 26)

Travis Mitchell for the 12th defendant pointed out she is mentioned in only one action and in a total of 10 paragraphs of the statement of claim, he said “To adopt my learned friend Mr Burnside’s description, it is insane that she should be shackled to this Gargantuan proceeding for the foreseeable future.” (Transcript pg 142 ln 13 – ln 15)

Neil Murdoch for the 13th defendant pointed out he [the 13th defendant] had all ready been sued by Gunns for the alleged Triabunna 04 action.  This led to the following: 

MR MURDOCH:  The point is even better than that, Your Honour, because in fact Gunns did take action against Mr Morrow in the Hobart Registry of the Supreme Court of Tasmania.  Can I hand Your Honour a copy of the writ.

HIS HONOUR:  Yes.

MR MURDOCH:  Your Honour will see that it's a general - what we would call a generally endorsed writ.  It's against seven defendants, a fifth of which is Mr Morrow the endorsement states that "The plaintiff's claim against you is for trespass and damage to the plaintiff's property at Triabunna on or about 15 February 2004 by the defendants".

HIS HONOUR:  When was this issued?

MR MURDOCH:  It was issued on 6 April 2004, Your Honour, a couple of months after the alleged trespass and I suppose eight months or so before the issue of the writ in this proceeding.

HIS HONOUR:  It's still on foot?

MR MURDOCH:  Well, it's never been served against Mr Morrow.  It hasn't been served on Mr Morrow but - - -

HIS HONOUR:  Is it still a pending proceeding in the court in Tasmania?

MR MURDOCH:  Well, it's been served on - I'm not entirely sure of the answer to that, Your Honour.  I know it's been served on two defendants but I am instructed that no statement of claim has ever been provided.  So it's not an active proceeding.  But as far as my instructions go, they are to the effect that it's still alive.  

HIS HONOUR:  Mr Howells, do you know anything about this action at all?

MR HOWELLS:  No, Your Honour.  We're getting some instructions about it.  We weren't given notice of this in the outline but we will get some instructions.

HIS HONOUR:  Sorry?

MR HOWELLS:  We weren't given notice of this in the outline, but we're getting instructions now.  I think - - -

HIS HONOUR:  Do you have a copy now of the writ?

MR HOWELLS:  I do, yes, and I am certainly aware of matters of this kind, Your Honour, but this specific one, we're getting instructions.

MR MURDOCH:  Your Honour, I am not suggesting, Your Honour, that there is a current abuse of process in existence.  There would be, if I could establish that this writ was in fact alive and because it does relate to the same matters that are alleged against Mr Morrow in this case but it illustrates eloquently, Your Honour, the fact that the plaintiffs could have taken action against Mr Morrow or others in the appropriate jurisdiction without enmeshing them in this action. (Transcript pg 146 ln 8 – pg 147 ln 25)

Brian Walters SC attacked the plaintiff’s argument that the Campaign against Gunns is a “stand alone” action.  He took Bongiorno J through each paragraph in the Campaign against Gunns section, showing how large parts of it were cut and pasted from other actions in V3.  The point he was making is that the Campaign part of V3 is surplus and adds nothing to the claim.  Gunns, however, need the Campaign section to remain to have any hope of keeping the case together.

He also complained about Gunns’ behaviour in not providing the reports they received following testing of the woodchip piles (the subject of his clients alleged defamatory comments).  His comments are worth setting out in full, they are extracted below following this summary.  

THE JUDGMENT

His Honour has reserved his decision. He has asked Gunns to provide a single document containing all of the Further and Better particulars.  This document has now been provided and runs to 641 pages.  
FURTHER EXTRACTS FROM TRANSCRIPT

JULIAN BURNSIDE QC 

Transcript pg 24 ln 20 – pg 25 ln 26

“The first [complaint about the structure of version 3] is that so many different allegations of different activities at different times by different people have been brought together in a single piece of litigation as to produce the inevitable consequence of an exponential slowing down of everything for everyone.  It's probably idle to point out that a year ago, I think Mr Irving said to you that this case would be ready for trial in a year and would take, I think he said, six weeks or 12 weeks or something.  

A year later, we haven't progressed at all and it's not surprising when you consider that if there are 20 defendants with a vast spray of allegations against various of them, the litigation will proceed at the rate dictated by the slowest.  It will be slowed down by the legitimate concerns of each defendant legitimately protecting their own position.  It becomes exponentially more difficult for anyone including you to keep a real handle on where the whole action is at, what it's all about, because to be candid, every time you read the statement of claim, it's easy to forget what you read at the beginning by the time you get through to the end.  That in itself should never be allowed.  

This statement of claim is the size of a novel although it doesn't read so well.  It is, I think, something like 66,000 words.  There's a typographical mistake in our submission.  We've said that although it's 714 paragraphs or whatever it may be, once you count the sub-paragraphs and the paragraphs within particulars, I think we've said it's 840.  In fact it's 1,840, it's about 1,840 paragraphs of substantive assertion.  The sheer size of it is going to create formidable problems.  

That's inevitable and the question is whether the side of it is inherent in the nature of the action in which case we can hardly complain, or is it an artefact of the way so many different claims have been cobbled together into one single action.  In our submission, that's the position.  The second broad complaint and I will deal with each of these in turn, the second broad complaint is that by bringing in the Campaign against Guns, we say absolutely nothing is added to the complaints which are made but the complexity of the matter is increased greatly.”  

BRIAN WALTERS SC

Transcript Pg 175 ln 17 – pg 177 ln 14.

“We have sought - our instructors have sought by letter and I think I started to mention this, in March last year right through, we've been seeking reports and legal advice that are specifically referred to and put against our client.  We've sought particulars of those things and one would've thought that at the very least one could provide particulars of them having referred to them in the pleading, not been provided.

We sought it in respect of the earlier pleading, we've sought in respect of this pleading and why haven't they been provided?  Now, it may well be that they're trying to head off what will then inevitably flow, which is our request for the documents.  They might want to argue that the legal advice is legally privileged, even though they've relied on it as forming the basis of their damage.  Now, that's an argument that they might want to have, but they've, as it were, forestalled even the argument by refusing to give particulars which are sought and properly sought and which they should've given in the actual pleading.

Now, that has all the air of trying to keep this proceeding afloat for as long as possible without actually coming to grips with giving what's needed when it's not - it can't be said that this is in our camp, something you're going to find out in discovery and interrogatories.   They know it, they've got it, they've pleaded it, can we have it please.

Similarly with the reports in relation to - sorry, not the reports, the consultant's fees in respect of Burnie.  We've sought particulars of this.  Now, they say that they engaged consultants in relation to this.  Now, the consultants may have said, "Yes, all that you, the first plaintiff, are doing is fine and correct and lawful and proper and we don't suggest any changes to your methods".  On the other hand they may say, "Well, in fact, there's this, this and this problem with what you've been doing", we don't know which that will be.  But if it is the case that the consultants' reports confirm the position of the first plaintiff, why - actually provide particulars when they're sought.  What is it that's causing them to hide this consultant's report when we have sought particulars, now repeatedly, and got nothing.  

Why won't they give us particulars of it?  We're entitled to ask.  In a case where they repeatedly say, "Further particulars will be provided prior to trial", when we ask for a particular which is within their knowledge and they won't give it and a particular which could be of great importance in this case, I mean, if this consultant's report really is adverse to the first plaintiff, that's a very serious situation for the first plaintiff to have brought these proceedings and it goes to the very foundation of the bone fides of this action.  We want to see it, we have asked properly for particulars and it seems to us that, there isn't a legitimate forensic purpose for failing to provide us with those particulars and it is possible that the testing is such that the plaintiffs desire to keep it hidden and keep this improper action alive for as long as possible.”
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